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IN THE SUPREME COURT

OF THE STATE OF UTAH
CHARLES P. SORENSEN,
Plaintiff-Respondent)
vs.
KERRY JEAN TAYLOR SORENSEN
Defendant-Appellant.

Case No.
10504

BRIEF OF APPELLANT
STATEMENT OF THE KIND OF CASE
This is a divorce action filed by the husband against
the wife. The husband asked for a divorce and custody
of the minor child of the parties. The defendant wife
counterclaimed asking for divorce, custody of the minor
child of the parties, for support and alimony payments
of $150 per month and a property settlement.
DISPOSITION IN THE LOWER COURT
This matter came on to trial before the Honorable
John F. Wahlquist on the 27th day of October, 1965.
Just prior to trial the Defendant-Appellant made a
motion to dismiss the matter on the grounds that the
court lacked jurisdiction to hear the case. The case had
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been on file for more than one year and no service of
process nor any compliance had been made to Rule 4 (b)
URCP. Tbe Court overruled the defendant's motion and
the matter proceeded to trial. The defendant was
3.\\ arded a decree of divorce, her personal effects, and
$300 attorney's fees. The plaintiff was awarded the custody of the child and his personal effects and he was
further orden:·d to pay any obligations of the parties.
RELIEF SOUGHT ON APPEAL
Appellant seeks an order of this court dismissing this
c1se for lack of jurisdiction for non-compliance of Rule
4(b) URCP or in the alternative, Appellant seeks reHTsal of that part of tht: decree granting the custody
and control of th<-'. minor child to tlw plaintiff and further
seeks an order that the Court se-t a reasonable amount of
alimony and support money for the use of the defendant
and the minor child.
STATEMENT OF FACTS
The complaint in the case was filed on the 15th day
of June, 1964. The- summons was not issued within three
months after said filing and service of summons in this
case was made on the 2nd clay of July, 1965. On this
same day an amendment to the complaint was filed in
this action. Subsequent to the filing of the amended complaint and scn·icc of summons, the defendant filed an
21.nswer and co11nlcrclairn.
Plaintiff and clcfrnda11t arr a young couple married
•}11 the 13th clav of ~farch, 1964. The marriage took place
.tftcr the birth of tlwir one child, Troy D. Sorensen, who
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was born on February 26, 1964. At the time of the
marriage, the defendant had just turned seventeen and
the plaintiff husband at that time was twenty-one years
of age. The marriage was beset with troubles from the
outset. About three months after the marriage the plaintiff without just cause or excuse beat and abused the
defendant. ( R 11, 2). Immediately thereafter the defend ant left the child with the plaintiff's mother and
went to Texas for two weeks. During June, 1965, the
plaintiff locked the defendant out of the home and refused her any access to the home and the plaintiff took
the child and placed it with his mother, until the defendant obtained a court order in July restoring her temporary custody of the child. Plaintiff further during this
time refused the defendant the right to even have the
baby clothes ( R 16, 23). The child stayed with the defendant until after the trial when the court ordered
that the plaintiff be given custody of the child.
All during the marriage the plaintiff placed his
pleasures and other obligations above that of caring for
thf' family. ( R 106, 1 ) . As a result, insufficient money was
available for the care of the child (R 106, 17). Plaintiff's
money was spent on pinball machines (R 107, 22). Insufficient food was provided for the wife and child
( R 108, 19) . During these periods the plaintiff had his
meals at his mother's house disregarding the needs of the
family ( R 109, 1).
Promises made to the defendant regarding this situation werf' not carried out (R 109, 9). Defendant was
force dto walk eight blocks in the winter time to obtain
milk for the baby ( R 109. 20). During the marriage,
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when the plaintiff was unwilling or unable to provide a
home or food for the wife and child, the defendant and
child were driven to the defendant's mother's house to
stay until the plaintiff frlt like again supporting them
( R 109, 29). This \'l·as a constant occurance during the
marriage, and the plaintiff's only reaction was a fit of
temper over conditions that existed ( R 109, 14).
Immediatdy after the marriage, the plaintiff left the
defendant and the child for forty-five days in defendant's
mother's home ( R 111, 12). The plaintiff has an imma turc emotional development as evidenced by his actions in breaking up things around the house, putting his
fist through \\alls ( R 115, 20). The plaintiff has even
broken his hand in such fits of temper.
Prior to the hearing on this case, the defendant was
living in her own a pa rtrnent and being paid $134 per
month by the welfare ( R 11 '.), 22). After the defendant
obtained a court order ancl re-obtained custody of her
child in July, 196'.). \\·itncsscs called on behalf of the
plaintiff testified that the child was normal, healthy,
smiling, and happy ( R 40, 1.1). The plaintiff has been
employed all during the marriage earning sufficient
money to pay the defendant reasonable alimony and
support money ( R 49, 28). The court awarded the custoday of the infant child to the plaintiff who intended
to take the child to live \\ ith his drunken father (R 103,
4, 1'.), 26), (R HM. l) The defendant proposed to keep
the child in li~i- 0\\ n apartment which was occupied by
herself and tlw child alone and to draw public welfare
for rhc support of l1crsclt and her child as the plaintiff
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has not met his obligations to support the plaintiff and
her child.
ARGUMENTS
POINT I. THE COURT LACKED JURISDICTION TO HEAR THIS CASE.
l. This case was filed on the 15th day of June, 1964.
No summons was issued for over a year in this case.
( R, 3, 7) The summons was not served until the second
day of July, 1965, more than one year after the case was
filed. Rule 4 ( b) URCP provides time of issuance and
service.

"If an action is commenced by the filing of a
complaint, summons, must be issued thereon within three months from date of such filing. The
summons must be served within one year after the
filing of the complaint or the action will be
deemed dismissed, provided that in any action
brought against two or more defendants in which
a personal service has been obtained upon one of
them within the year, the others may be served or
appear at any time before trial."

The language of this section is mandatory. This leaves
no leeway for the trial court to proceed to hearing a case
\vhich does not meet the requirements of this section. As
soon as three months expire after the 15th of June, 1964,
without a summons being issued in the case and certainly
as soon as one year had expired after the 15th day of
June, 1964 without a summons being served in this case,
the case was at that point dismissed. No action on the
part of the parties could reinstate this particular lawsuit.
After the case was automatically dismissed by the opera-
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tional Rule -+ ( b), filing of subsequent pleadings in this
case could not operate to revive it. This situation is
similar to that under Rule 73, setting out procedure for
making appeals. If the appeal time has lapsed, the filing
of the appeal and the filing of briefs in said appeal cannot operate to rt'.\'i\T the action. Dixie Stock Growers
Bank\-~,. lVashington County, 81 Utah 429, 19 P.2d, 388.
The only reasonable interpretation of Rule 4(b) is that
the case \\ hich does not meet these requirements is dead
and that the party plaintiff can only proceed by filing a
new ca<Sc.

POINT 2. THE EVIDENCE DOES NOT SUPPORT THE COl.'RT'S GRANTING CUSTODY
OF THE CHILD TC> THE PLAINTIFF.

J. Di\ orcc is :m cqtti1 v matter. In such cases the
Supreme Court may review both the law and the facts.
( RulP 7'2 (a) CRCP). A fair review of this evidence in
this case indirntcs that the plaintiff was not a fit and
proper person to be awarded the care, custody, and control fo the minor child. Tlw undisputed evidence shows
that the father is emotionally immature, (R 107, 22) in
that he dissipated his money on pinball machines; he had
fits of temper in \vhich he hroke up the personal property
of the parties and put his fists through \Valls (R 115, 20).
The plaintiff "as hopelessly inadequate and did not show
a will to prO\·ick even the bare necessities of life for the
defendant and the minor child ( R 108, 21, 22, 23, 24).
The plaintiff durirnT these periods of time drove the
defendant and child to t lw defendant's mother's home
to be cared for in <111\ manner they could make do, while
he him,f'!f rctuJTicrl to hi,s mother's home looking for
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the care and shelter he had had there smce childhood
(R 109, 1).
In spite of the plaintiff's declaration of love for his
child, his entire behavior during the marriage showed a
complete disregard of his responsibilities as a father and
of any love and affection for the child. The plaintiff spent
long periods of time away from home (A 106, 17, 18, 19,
20, 21 ) . He further refused to provide money for medical
attention for the child. During the time of the family's
troubles, the defendant obligated himself to pay $134 a
month on a 1964 Pontiac purchased new (R 64, 14, 15,
1h)
A pursual of the entire transcript fails to show a
singlf' act on the part of the plaintiff which would inclicak that he cared one whit for this child. It fails to
she\\ a single statement by either plaintiff's witnesses or
clcfrmlant's that this paintiff could even care for himself,
lr:i ::done accept the responsibility of a minor child. The
n 1drnce ~,hows that this plaintiff is an immature, irrespomiblc high school dropout.
The evidence shmvs that the child, when in the care
c1f the defendant herein is a normal, healthy, smiling, and
ha pp' child ( R 40, 14). There is not one showing in the
entire transcript that the defendant is not a fit and
proper person to have custody of the child. The only
e\·iclence bv the plaintiff to make out his case was the
admission by the clcfrndant that she had gone to Texas
for t\\o weeks accompanied by another girl and two men;
but, tlwrc was not a showing that any immoral acts had
bef'n committed on this trip. In contrast to this, the plaintiff bad constantly, approximately every two weeks,
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utterly abandoned the defendant and child without providing food or clothing for them.
This is a typical case when" anolder man seduces an
immature girl and gets her pregnant. After the birth of
the child, the plaintiff showed a spark of decency concenting to marry the defendant; but, this is the only spark
of decency indicated. Immediately after the marriage and
continuing after and during the marriage, the defendant
shows a conduct of being an emotional and unstable
person. There is no showing in which he ever did anything for the c.hild. The plaintiff and his family are,
however, quick to insinuate that the defendant is immoral
and cast every aspersion at her. \Vhile he is employed
earning $240 and not me<Jting responsibilities of his
family, he comes into court to show what an angel he is
and what a sinner the defendant is because she is unable
at the age of 17, burdened with the care of a minor child
and with insufficient money to even keep the child, let
alone herself, to show a standard of living comparable to
his and equal to that which he suddenly decides his child
is now worthy of rt>ceiving. The home of the defendant's
mother which was such a fitting and proper place to
take the defendant and the child before, anytime he felt
he could not or would not support them, has suddenly
became a place absolutely unfit for his darling offspring.
On the other hand, the defendant showed every
indication of caring for th<' child, when the plaintiff
refused to relea.'w her child to her and locked her from
her liomr, she pc1 sonally 1.vent to the courthouse, unassisted bv ht°r counselor, and obtained an ex-parte order
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granting her temporary custody of the child (R 17, 21,
25, 26, 28, 29) ( R 18, 1, 3). She then applied for County
vVelf are and established a home for herself and the child
( R 11 7, 31 ) ( R 118, 5, 6, 7, 16, 17, 28, 29). There was
absolutely no showing that the child was not properly
cared for by the defendant. She has only had a short time
~n wlnch to get her application to welfare established and
to get her own apartment. Prior to this time, she had been
under the turmoil of her marriage and the conditions that
existed in said marriage with the plaintiff.
A further reason that the Court erred in not granting
the custody of the child to the defendant is the mother's
natural love and care for her children. This factor was
not given any consideration in the case, Smith vs. Smith
1C .2cl 7'i. 262 P.2d 283.

POINT 3. THE PLAINTIFF HAS SUFFICIENT
INC01v1E THAT HE SHOULD BE MADE TO
CONTRIBUTE A REASONABLE AMOUNT
OF SUPPORT AND ALIMONY MONEY TO
THE DEFENDANT. (R 57, 8, 9, 10)
A di\·orce was granted to the defendant by the trial
j uclge on a clear showing of failure to provide. The
ckfenclant is presently on Salt Lake County's welfare, and
it is reasonable that the plaintiff should be made to pay
her alimony and it is further reasonable that the child
be awarcbl to her custody and a child support amount
be set. It is difficult to escape the conclusion in this case
that the only real motive the plaintiff had in attempting
lo take the child from the defendant was the thought
to evade supporting the child and the defendant, and
t lw 11 ial court has supported him in this endeavor.
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POINT 4. THE COURT ERRED IN ADMITTING OVER DEFENDANT'S OBJECTIONS
THE TESTIMONY OF SHARON GREEN, A
WELFARE WORKER FOR SALT LAKE
COUNTY DEPARTMENT OF PUBLIC WELFARE.
1. This vvitness testified that she had obtained information concerning the child and the parties to this
action during the investigation made in her official
capacity as a welfare worker ( R 41, 26) ( R 42, 24). The
statutes of Utah 55-15-35 UCA 1953 as ammended provide as follows:
"Use of confidential information concerning
recipients of assistance - Subpoena issued by
federal or state court - Resident taxpayer's examination of payroll, rules and regulations Violations, misdemeanor - Penalty - Statistical
studies authorized. -- It shall be unlawful, except
for purposes directly connected with the administration of general assistance, old-age assistance,
aid to the blind, aid to dependent children; aid
to the disabled, or medical assistance for the aged,
and in accordance with the rules and regulations
of the department and except as is hereinafter
provided, for any person or persons to solicit, disclose, receive, make use of, or to authorize, knowingly permit, participate in, or acquiesce in the
use of any confidential information concerning
persons apply for or receiving such assistance,
directly or indirectly derived from the case records,
papers, files or communications of the s~ate ?r
subdivisio11s or agencies thereof, or acqmred m
the course of the performance of official duties
. . . The department shall define the nature of
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confidentia~ information to be safeguarded and
sahll establish rules and regulations governing the
custody and disclosure of confidential information
as well as providing access to public assistance
payrolls and such rules and regulations shall have
the same effect as law . . .

The State Department of Public Welfare has formulated rules pursuant to their authority and have defined
confidential information in the Utah Department of
Public Welfare policy Volume 4 under safeguarding
public welfare information pages 4700-4757.
At page 4 744, paragraph 2, the regulations say, "The
following types of information shall be confidential ...
information obtained from investigation whether or not
it is recorded."
This information is also required to be confidential

unclcr the provisions of the Federal Social Security Act,

:-;enion ( 2 ) (a) ( 8) , 402 (A) ( 8) ( 9) , 1002 (A) (9) .
CONCLUSION

1. The Court should dismiss this case for lack of

jurisdiction in the trial court for failure to comply with
Rule 4 ( b) URCP.
2. lf this Court finds the jurisdiction would attach
to this case, the Court should review the evidence under
its rquity powers under Rule 72, URCP and grant the
<lcf enclant the custody of the child plus a reasonable
alimony and support money. Any balancing of the
equities in this case shows that the defendant is the only
one "ho really cares for the child and that she has
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properly taken care of the child within the circumstances
permitted her and that the plaintiff is wholly inadequate
to be given the custody of the child.
Respectfully submitted,
RICHARD B. WOOLLEY
314 Atlas Building
Salt Lake City, Utah
Attorney for
Defend ant-Appellant

